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JURISDICTIONAL STATEMENT

On April 1, 2003, thisCourt issued itsalter nate writ of mandamusto the
Department of Correctionsordering it to show cause why it should not modify the
sentences of Rocky LaChance. The Department of Correctionsfiled itsresponseto
the Court order and thisCourt ordered full briefing. Thiscaseisproperly before

thisCourt asthisCourt hasjurisdiction under Mo. Const. art. V, 84.



STATEMENT OF FACTS

In 1996, the St. L ouis County Prosecuting Attor ney charged Rocky L aChance,
a seventeen year-old, in three cases. Case 96CR1022 involved ten counts of stealing
amotor vehicle; case 96CR 1405 involved one count of stealing a motor vehicle, one
count of attempting to steal a motor vehicle, and one count of stealing over $150;
case 96CR1602 involved one count of first degreetampering. (Guilty plea
transcript found in appendix at A41-45). The Honorable James R. Hartenbach
presided over Mr. LaChance' s consolidated guilty plea hearing wher e he pleaded
guilty to all countsin thethreecases. (I1d.). The Staterecommended concurrent
seven year sentenceson all countsin all cases. (I1d. at A55). Mr. LaChance
under stood, however, that the State’srecommendation did not bind the Court. (Id. at
A55-56). After accepting theguilty pleason all counts, the Court orally sentenced
Mr. LaChanceasfollows:
96CR1022: Seven yearsfor all ten count all concurrent with each other;
96CR1602: Seven yearson sole count concurrent with 96CR1022;
96CR1405: Threeyearson all three counts concurrent with each other but
consecutive with 96CR 1022 and 96CR1602.
(Id. at A58-59). Therefore, for all intentsand purposes, the Court sentenced Mr.

LaChanceto ten yearsimprisonment.




The Court aso sentenced Mr. LaChance to the 120 day Missouri Regimented Discipline Program
under 8217.378, RSMo 2002, but he did not successfully complete the program so he had to serve the

actual sentences.



The Court then explained how it intended the sentencestorunin relation to
prior sentencesentered by Judge Burger in the St. Louis City Circuit Court. The
Court explained that its sentences wer e to aggr egate with the St. L ouis City
sentencesto equal thirteen total yearsimprisonment. (Id. at A60). The Court was
adamant that the“record hasto be complete and replete with your under standing
that you’'regoing up there[prison] with athirteen year sentence. You start with her
three, and | back it up with ten and put it on top of hers, that’satotal of thirteen
years....” (Id.at A60-61). “[Y]ou understand if you don’t successfully completethe
[Regimented Discipline] program you’relooking at thirteen, not three and not
[seven]; okay?” (Id.at A6l). “And if you arereleased after a hundred twenty days
and placed back out on the street, that you're backing up athirteen year sentence, not
athree-year sentence, not a seven year sentence; do you understand that?” (1d.). “As
aresult of those pleas of guilty | sentenced you to a bunch of sevensand threethrees
to run consecutively with the sevensfor atotal of ten years, to berun consecutively
tothethreeyearsyou received in the City of St. Louis....” (Id. at A62-63). “If you
get out and screw up —I'm trying to tell you on therecord you’relooking at thirteen
years... then get your act together or you’re goingto go back and do thethirteen.”
(1d. at A65).

It isthereforeclear that the Court sentenced Mr. LaChancetoten years
imprisonment in the St. L ouis County casesto be served with the St. L ouis City

sentences so asto aggregate atotal of thirteen years.
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The St. Louis City Circuit Court had previously sentences Mr. LacChancein
two cases. Case number 951-2736 consisted of one count of tamperingin thefirst
degree and one count of tampering in the second degr ee; case number 961-349
consisted of five countsof stealing a motor vehicle. (St. Louis City judgmentsfound
in appendix at A19-33). The Honorable Joan Burger sentenced Mr. LaChance as
follows:

951-2736: Seven year son one count and a concurrent oneyear on the other count;
961-349: Threeyearson all five counts concurrent with each other and concurrent
with the sentencesin 951-2736°.

(1d.).

Therefore, to effectuatethe oral thirteen year aggregate sentences, the St.

L ouis County Circuit Court should haverun its sentences (10 years) concurrently
with the sentencesin 951-2736 (seven year s) but consecutively with the sentencesin
961-349 (threeyears). Thisiswhat Mr. LaChance expected and what the St. Louis

County Circuit Court orally sentenced him to.

2

Aswith the &. Louis County sentences, the &t. Louis City sentences were to be served pursuant to the

120 day Missouri Regimented Discipline Program in §217.378, RSMo 2002.



Unfortunately, thewritten judgmentsdid not correspond to theoral
sentences. In fact, thewritten judgmentswereinternally inconsistent. Thewritten
judgment in 96CR-1022 indicated that its seven year termswereto run concurrently
with the sentencesin 96-1602 (7 year s) but consecutively with the sentencesin 96-
1405 (3 years) and 951-2736 (7 year s) and 961-349 (3 years) for atotal term of
seventeen years? (Judgment in 96CR-1022 found in appendix at A34-36). The
written judgment in 96CR-1405 readsthe sameway. (Judgment 96CR-1405 found in
appendix at A37-38). Thewritten judgment in 96CR-1602, however, leadsto avery
different conclusion. It readsthat all sentencesin all cases should run concurrently
for an aggregate of seven years. (Judgment in 96CR-1602 at A39-40).

ThisCourt isasked to determinethelength of Mr. LaChance s sentence. Isit
the seven yearsin judgment 96CR-1602 or isit thethirteen yearsin theoral
sentencing or isit the seventeen yearsin thejudgmentsin 96CR-1022 and 96CR-

14057

3

There appears to be no argument that the sentences in 951-2736 and 961-349 should run concurrently

with each other s0 the aggregate of those two sentencesis seven years and not ten years.



POINT RELIED ON

MR.LaCHANCE ISENTITLED TO A WRIT OF MANDAMUSREQUIRING
THE DEPARTMENT OF CORRECTIONSTO MODIFY ITSINTERNAL RECORDS
TO SHOW THAT MR. LaCHANCE WASSENTENCED TO AN AGGREGATE OF
THIRTEEN YEARSIMPRISONMENT RATHER THAN SEVENTEEN YEARS
IMPRISONMENT BECAUSE A COURT'SORAL PRONOUNCEMENT OF
SENTENCE CONTROLSOVER A MATERIALLY INCONSISTENT WRITTEN
JUDGMENT IN THAT THE TRIAL COURT'SORAL PRONOUNCEMENT OF
SENTENCE WASFOR THIRTEEN YEARSASOPPOSED TO THE WRITTEN
JUDGMENTSOF EITHER SEVEN OR SEVENTEEN YEARS. ALTERNATIVELY,
THE DEPARTMENT SHOULD ENFORCE THE SEVEN YEAR JUDGMENT
RATHER THAN THE SEVENTEEN YEAR JUDGMENT UNDER THE RULE OF
LENITY.
Statev. Young, 969 S.W.2d 362, 364 (M 0.App. 1998)
State v. Johnson, 864 S.W.2d 449, 451 (M o.App. 1993)
Statev. Hargrave, 915 SW.2d 387, 391 (M 0.App. 1996)
State ex rel. Murphy v. Missouri, 873 SW.2d 231 (Mo. banc 1994)
Section 557.036.1, RSM 0 2002

Section 217.305



ARGUMENT

MR.LaCHANCE ISENTITLED TO A WRIT OF MANDAMUSREQUIRING
THE DEPARTMENT OF CORRECTIONSTO MODIFY ITSINTERNAL RECORDS
TO SHOW THAT MR. LaCHANCE WASSENTENCED TO AN AGGREGATE OF
THIRTEEN YEARSIMPRISONMENT RATHER THAN SEVENTEEN YEARS
IMPRISONMENT BECAUSE A COURT'SORAL PRONOUNCEMENT OF
SENTENCE CONTROLSOVER A MATERIALLY INCONSISTENT WRITTEN
JUDGMENT IN THAT THE TRIAL COURT'SORAL PRONOUNCEMENT OF
SENTENCE WASFOR THIRTEEN YEARSASOPPOSED TO THE WRITTEN
JUDGMENTSOF EITHER SEVEN OR SEVENTEEN YEARS. ALTERNATIVELY,
THE DEPARTMENT SHOULD ENFORCE THE SEVEN YEAR JUDGMENT
RATHER THAN THE SEVENTEEN YEAR JUDGMENT UNDER THE RULE OF
LENITY.

Standard of review: A writ of mandamusisappropriate when a court or
tribunal has exceeded itsjurisdiction or authority. Thewrit will lieto compel the
court or tribunal to do that which it isobligated to do. Assuch thisCourt viewsthe
propriety of issuing thewrit denovo. Stateex rel. Public Housing Agency v. Krohn,
98 SW.3d 911, 913 (Mo.App. 2003).

Therecan belittledebatethat if thereisamaterial discrepancy between the
oral pronouncement of sentence and thewritten judgment, the oral pronouncement

controls. See, e.g., Statev. Young, 969 S\W.2d 362, 364 (M o.App. 1998); Statev.
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Johnson, 864 S\W.2d 449, 451 (Mo.App. 1993); Statev. Hargrave, 915 S.\W.2d 387, 391
(Mo.App. 1996). Thisisso becauseajudgment derivesitsforcefrom thecourt’s
judicial act of pronouncing the sentencein front of the defendant rather than from
the court’sministerial act of memorializing the sentencein awritten judgment. 1d.

In thiscase, the material discrepancy isobvious. The St. Louis County Circuit
Court sentenced Mr. LaChanceto ten yearsimprisonment that should run with the
St. Louis City sentencesto aggregate thirteen yearsimprisonment. That wasthe
oral pronouncement of sentence. Thewritten judgments show two possibleresults.
Either Mr. LaChance was sentenced to a total of seven yearsunder 96CR-1602 or he
was sentenced to a total of seventeen yearsunder 96CR1022 and 96CR 1405.

The Department of Corrections (the subject of thisCourt’salternative writ of
mandamus) has chosen to interpret the St. L ouis County sentencesto imposethe
longest possible prison term on Mr. LaChance (17 years). Thereisno disciplined
reason for thisarbitrary decision.

The sentencing court (and not the Department) “ shall decide the extent or
duration of thesentence.” 8557.036.1, RSMo0 2002. Thisincludesthe power to
decideif itssentenceswill run concurrently or consecutively to other prior imposed
sentences. Young, 969 SW.2d at 363-64. If thisCourt finds, and it should, that the St.
L ouis County Circuit Court’soral pronouncement of sentence mandates a thirteen

year imprisonment term, nothing preventsthe Department from correcting its

internal recordsto reflect thethirteen year sentence. The Department hasno
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authority toimprison someonefor longer than the courtsdemand. See, e.g., State ex
rel. Murphy v. Missouri, 873 SW.2d 231, 232 (Mo. banc 1994) (writ of mandamus
proper to compel the executiveto perform itsduty to credit allowablejail time);
State ex rel. Lightfoot v. Schriro, 927 SW.2d 467, 469 n.2 (M o.App. 1996)(same
holding).

The Department isnot restricted to thewritten judgment when inter preting
thelength of sentence. Theversion of 8217.305 in effect when Mr. LaChance was
delivered to the Department provided that prisonersmust be accompanied by, at a
minimum, “a certified copy of the sentence,” and “all other judgment, sentencing
and commitment documents authorized by thecourt ....” Thestatute placed no
limitations on the documentsthat the Department can useto interpret the length of
the sentence. In fact, the statute does not even requirethat thewritten judgment be
delivered to the Department. It requiresthat a“ certified copy of the sentence” be
delivered but that can take any form. The“judgment” is put on even footing with any
“other sentencing documents” e.g., the guilty plea hearing, asdocumentsthat can be

authorized by the court.
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The current verson of §217.305 is even more expansve asit requires that “adl other judgment,

sentencing and commitment documents’ be delivered to the Department.
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Even if thisCourt wereto accept the Department’s position that it is
restricted to thewritten judgments, Mr. LaChanceisstill entitled to awrit of
mandamus (or a conversion back to awrit of habeas corpus) requiring the
Department to release him immediately. The St. Louis County Circuit Court
entered threewritten judgmentson itsthree cases. All threejudgments expressed
how the sentencesin the judgments should runin relation to each other and in
relation to the sentencesin the St. Louis City cases. Thewritten judgment in 96CR-
1602 indicatesthat all sentencesin all cases should run concurrently for atotal of
seven yearsimprisonment. |f the Department isrestricted tothewritten judgment
only, then it must immediately release Mr. LaChance as his seven year term ended
on May 17, 2003. That thetwo other judgmentsentered that day would lead to a
seventeen year sentenceis of no consequence asthose judgments are contradicted by
thejudgment in 96 CR-1602. Thereisnoway to reconcilethejudgments. Either
they all run together for a seven year sentence or the St. Louis County sentencesrun
consecutively with the St. L ouis City sentencesfor seventeen years. AsthisCourt
recently explained “[t]herule of lenity givesa criminal defendant the benefit of a
lesser penalty wherethereisan ambiguity in the statute [or presumably judgments]
allowing for morethan oneinterpretation.” Statev. Rowe, 63 S.W.3d 647, 650 (Mo.
banc 2002). In thiscasetherearetwo equally valid inter pretations of the St. L ouis
County’sjudgmentsif looking solely to thewritten judgments. Mr. LaChancewasto

serveeither seven yearsor seventeen years. Theruleof lenity mandatesthat the
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Department “ givethe defendant the benefit of the lesser penalty” rather than

arbitrarily choosing thelonger sentence.
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CONCLUSON

For all of thesereasons, Mr. LaChancerequeststhat the Court issueawrit of
mandamusto the Department of Correctionsordering it to modify itsinternal
recordsto indicate an aggregatethirteen year sentencerather than a seventeen year
sentence. Alternatively, the Court should issueawrit of mandamusto the
department of Correctionsorderingit toimmediately release Mr. LaChanceashe

has served his seven year sentence.
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ATTORNEY’SRULE 84.06(c)
CERTIFICATE AND CERTIFICATE OF SERVICE

Pursuant to Rule 84.06(c), | certify:
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4, An electronic copy of thebrief isin the enclosed floppy disk, and both
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Two copiesof the brief, and a duplicate floppy disk, have been served on June
2, 2003to: Mr. Stephen D. Hawke, Office of Missouri Attorney General, P.O. Box
899, Jefferson City, M O 65102.
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